WPC.23.07.04: Memorial Clock

Update on Memorial Clock situated at All Saints
Church as a Parish Asset

At its February meeting the parish council resolved to accept the Memorial Clock as a parish
asset, based on anticipated associated costs which would fall upon it arising from this in the
next and future years (as set out in report WPC.23.02.08) and asked the clerk to instruct
Jacqueline Law, consultant solicitor from Excello Law to draw up an agreement

between the parish council and the parochial church council to effect the transfer (Min
23.02.13 refers).

At its July meeting, the parish council considered the draft agreement provided by the
Excello Law (report WPC.23.07.04) and resolved to approve it, delegating the clerk to sign
the agreement on behalf of the parish council, subject to there being no substantive
changes (Min. 23.07.9.3 refers).

Subsequent to this, the draft agreement was sent to the Parochial Church Council (PCC) who
in turn instructed their Diocesian solicitors, Birketts. A copy of their response is attached as
Appendix A to this report. In summary, in their view:

e Any legal disposition of the clock would require a faculty (a permission from the
diocesan consistory court), even if it remains in place, and

o The chancellor may decide that the church effectively holds the clock on trust
for the people who paid for it and/or for subsequent residents of
Wickhambrook. If this is correct, then he may decide it has no power to give
the clock to the parish council or anyone else.

o Even if the church is not in some way its trustee, ...the chancellor will regard
the clock as consecrated, like the rest of the building and churchyard - set
aside for God in perpetuity — making him reluctant to grant a faculty.

o Heis likely to question the necessity for the transfer.

e NALC's advice is that the Local Government Act 1894 prevents the parish council
providing funds to maintain the clock on the basis that the clock is, in the words of
the Act, ‘property relating to affairs of the church or held for an ecclesiastical charity’
appears to overlook the fact that, although the clock is installed in the church, it is
quite unconnected to the affairs of the church -

o It was installed as a memorial to those who died in the world wars, and it
tells the time to those outside the church.

o It plays no part in the mission, ministry, worship, or other activities of the
Church of England.

o Itis not held for ecclesiastical purposes or for the benefit of the PCC (the
relevant ecclesiastical charity in this case).

e Section 2 Parish Councils Act 1957 give the parish council specific power to fund
maintenance of public clocks in the parish and section 137 Local Government Act
1972 gives parish councils a more general power to incur expenditure, provided it is
not subject to some contrary statutory provision.

e For the reasons stated, the 1894 Act is not in this case a contrary provision.

The Registrar sets out two competing arguments, namely:
e the clock may be regarded as consecrated, like the rest of the building and
churchyard and
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e It plays no part in the mission, ministry, worship, or other activities of the Church of
England and is not is not held for ecclesiastical purposes or for the benefit of the PCC
(the relevant ecclesiastical charity in this case)

At the request of our instructed Solicitor, therefore, the clerk asked a further question of
SALC (attached as Appendix B) as to the best approach to take to bring the Memorial
Clock back into use for the benefit of residents of the parish. SALC did not provide any
further advice, but signposted the NALC Parliamentary Briefing with respect to amendments
proposed by Baroness Scott of Needham Market to the Levelling Up and Regeneration Bill,
currently at third reading (Appendix C, page 11 refers). This contains an proposed new
clause permitting parish councils to provide financial assistance to church or other religious
bodies, which would resolve the argument put forward by NALC that the specific prohibition
to funding of ecclesiastical charities set out in paragraph 8 of the 1894 can not be displaced
by the general power at s.137 of the Local Government Act 1972 (which in any case does
not allow a parish council to do anything which is prohibited by any other statute)!.

Excello Law has provided a further summary of the arguments (Appendix D refers) set out
below:

e Birketts e-mail response was found to be contradictory

o Initially in agreement with the NALC Sept 22 advice (Appendix D refers) that:

o Rebuttable presumption that items fixed to property form part of the property

o As such the clock would fall under the prohibition (s.8 LGA 1894) that parish
councils cannot fund ecliesiastical charities

o A general power (s.137 LGA1972, s.1 Locality Act 2011) cannot be used to
override a specific prohibition (s.8 LGA 1894)

o In their view s.2 of the Parish Council’s Act 1957 (providing that parish
councils may provide, maintain and light public clocks within the parish, is a
general power and therefore subject to s.8 LGA 1894

e However, Arnold-Baker on Local Council Administration states:

o “Public Clocks — A local council may provide and light public clocks in its area,
and, subject to the safeguards mentioned in 20.2° above, it may install them
on or against any premises or in any convenient situation. It may, moreover,
maintain any public clock whether provided by it or some other person such
as a parochial church council. For these purposes it may combine with any
other local council or parish meeting with like powers or may contribute to
their expenses or to those of any other person in providing lighting or
maintaining a public clock; it is therefore possible, for instance, for a local
council to maintain or help to maintain a church clock”.

e The article “May a parish or town council grant-aid a place of worship?? references

the solicitor Michael Hall, who suggests

“that the words in s.8 1894 Act should be read in context, the intention being
to make clear that the civil parish...had no particular connection with the
Church of England and no particular responsibility for the parish church, and
that as there is nothing in the Act prohibiting spending on non-Anglican
places of worship, and because statutes must be construed in a way that is
non-discriminatory — s.8 cannot be read as prohibiting spending money on
the Church of England parish church.

1 Or si. Locality Act 2011 (Wickhambrook PC is not currently eligible for General Power of Competence)
2 S.5 Parish Councils Act 1957 — obtaining permission prior to installing items
3 Law and Religion UK — 2" June 2020
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The relevant section of the 1957 Act actually says, and it is still current law.

Section 2 — 1957 Act Power to provide public clocks

A parish council may provide, maintain and light such public clocks within the parish
as they consider necessary, and (subject to the provisions of section five of this Act)
may cause them to be installed on or against any premises or in any other place
the situation of which may be convenient.

It would have been helpful for the consents section to list, say “ on any church — the
consent of the parochial church council”because then it would have been evident
that this Act envisaged the possibility of an item being on church land, but perhaps it
was not mentioned because it would be obvious that for something installed on
church land the consent of the PCC or Diocese would have been required.

The Levelling Up Bill, going through Parliament would have resolved this potential
conflict by now, by accepting Baroness Scott’s amendments

and concludes

“However, I find it difficult to give you aavice to ignore NALC's concern that the prohibition
in section 8 of the 1894 Act cannot be ignored but it seems odd that an Act giving powers
to a Parish Council in the terms set out in section 2 in respect of the parish would not have
made a specific exclusion for a piece of property contained in most parishes, namely church
and church land.”

The time that spent on this matter has now exceeded the estimate on which the solicitor
based their fee, but they have kindly offered to keep their fees to the estimate submitted.

Taking into account all the advice provided by SALC, NALC and Excello Law, the parish

council has a number of options with respect to funding of the parish clock:

1. Rely on NALC's advice that the parish council can not fund the Memorial Clock because it
is sited on the face of the church tower, and therefore on ecclesiastical property and
subject to s.8 of the 1894 Act as they construe it. This would oblige the parish council
to write to the parochial church council advising that it would no longer be willing to
fund repairs to the Memorial Clock; or

2. Taking into account:

a.

b.

Excello Law’s advice, which relies on the (arguably specific) powers of ss2 & 6
Parish Councils Act 1957
The argument put forward under Arnold Baker on Local Council Administration*

"A local council may provide and light public clocks in its area. Subject to the
safeguards mentioned in 20.2 above, it may install them on or against any premises
or in any convenient situation (which the pc did in installing the Clock against the
church tower with the consent of the PCC). It may, moreover, maintain any public
clock whether provided by it or some other person such as a parochical church
council. For these purposes it may combine with any other local council or parish
meeting with like powers or may contribute to their expenses or to those of any
other person in providing lighting or maintaining a public clock; it is therefore
possible, for instance, for a local council to maintain or help to maintain a church
clock (in our instance, it is not a church clock, but a Memorial clock on a church
tower).

4 Chapter 25 — Appearance of villages — G: Public Clocks 25.10 pp 262
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c. Arnold Baker on Local Council Admistration® which notes both that where a
churchyard is open a local council may contribute to its maintenance (LGA 1972,
s.214(6)) and that:

d. “The fact is that councils have contributed towards the cost of maintaining churches,
etc., without any apparent challenge or question at audit”

e. The report to the Department for Digital, Culture, Media and Sport entitled The
Taylor Review: Sustainability of English Churches and Cathedrals, published in
December 2017, which recommended that the law be clarified so as to enable a
council to use the LGA 1972, s.137 and the power of general competence to benefit
church property, and the amendment to the Levelling Up Bill proposed by Lady Scott
of Needham Market to that effect which is at its third reading

f. The Law and Religion UK article referenced at footnote 3.

continue to fund the Memorial Clock on an ad-hoc basis when grant applications are

received from the parochial church council, with financial support being made direct to

the supplier (and thus not the ecclesiastical charity), until such time as any amendment
to the 1894 Act becomes law under the Levelling Up Bill.

The risks and benefits to the Parish Council of each option are:

Risk Benefit
Option 1 — No funding | Reputational damage — High
for the clock The residents of the parish would

not benefit from an important
historical artefact funded by
former residents of the parish in
commemoration of those lost
during World War II - this
reputational damage would be
particularly high next year with D-
Day 80 on 6% June.

Option 2 — Fund Governance — Medium Residents of the parish enjoy
repairs to the clock Internal and/or external auditors | the clock being brought back
may follow the advice of NALC (if | into use.

s.8, 1894 is not amended under
the Levelling Up Bill) and provide
advice that the pc should not fund
repairs referencing s.2 Parish
Councils Act 1957 as its power.
They have not in the past.

If they do so in the future, the
parish council would then no
longer fund repairs to the clock
until such time as there is a
definitive power.

In either case, there would be no case for seeking to have the Memorial Clock assigned to
the parish council as an asset, and it should therefore withdraw the draft agreement
prepared by Excello Law proposing that Wickhambrook Parish Council accept the
Memorial Clock as a parish asset. This would also mean that there would be no additional
cost to the council in terms of future additional premium for insurance which had been
anticipated.

> Chapter 25 — Appearance of villages — A: Key Buildings and Sites 25.02 pp 259
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Action:

The Parish council decide which option (of 2 or 3) to take and ask the clerk to update the
relevant parties to that effect.

Recommendation:

The parish council withdraw the draft agreement prepared by Excello Law
proposing that Wickhambrook Parish Council accept the Memorial Clock as a
parish asset and notify the Parochial Church Council that it no longer seeks to
have the Memorial Clock assigned to it as an asset.

Reports Minutes
23.07.09
WPC.23.02.08 23.02.13
WPC.EC.23.02.05 23.02.11
WPC.22.11.10 22.11.19
WPC.EC.22.11.02 22.11.11
WPC.22.02.08 22.02.13
WPC.21.11.09 21.11.17
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https://wickhambrook.org/wp-content/uploads/WPC-23-02-08_RequestsforPCtoAcceptMemorialClock.pdf
https://wickhambrook.org/wp-content/uploads/WPC-EC-23-02-05_UpdateonMemorialClockasaParishAsset.pdf
https://wickhambrook.org/wp-content/uploads/WPC-22-11-10_RequestsforPCtoAcceptMemorialClock.pdf
https://wickhambrook.org/wp-content/uploads/WPC-EC-22-11-04_RequestsforPCtoAcceptMemorialClock.pdf
https://wickhambrook.org/wp-content/uploads/WPC-22-02-08_RequestsforFinancalSupport_MemorialClock.pdf
https://wickhambrook.org/wp-content/uploads/WPC-21-11-09_RequestsforFinancalSupport_MemorialClock.pdf
https://wickhambrook.org/wp-content/uploads/WPC.23.07.04_MemorialClock_DraftAgreeement.pdf

From: James Hall

To: jcooper@excellolaw.co.uk

Cc: Hilary Workman

Subject: Wickhambrook church and clock [BIRKETTS-LEGAL.FID10834247]
Date: 07 August 2023 18:03:09

Appendix A

| am the diocesan registrar for the diocese of St Edmundsbury and Ipswich, and advise its parish
churches.

Paul Bevan, one of the churchwardens, has asked me to write to you and the parish council
about the proposal for Wickhambrook church to “assign” the memorial clock to the council,
which | think you have been asked to document.

He has explained the history of the clock and how it was largely funded by the village and how
the council has recently provided grants towards its maintenance.

The council is apparently prepared to assume future responsibility for maintenance and repairs,
provided that ownership of the clock can be transferred to it.

The council’s proviso is based on advice from SALC and NALC, which | have seen.

Because the clock is installed in a consecrated church, any legal disposition of it (even if it
remains physically in the same place) requires a faculty (a permission from the diocesan
consistory court).

All faculty applications pass through my hands, so | need to point out certain things.

1. On making the faculty application, the church council (PCC) must pay a fee of £250.00
(£200.00 if the online system is used), which is non-returnable if the faculty is refused.

2. The grant of a faculty is at the discretion of the diocesan chancellor (the judge of the
consistory court).

3. The chancellor may decide that the church effectively holds the clock on trust for the
people who paid for it and/or for subsequent residents of Wickhambrook. If this is
correct, then he may decide it has no power to give the clock to the parish council or
anyone else.

4. Even if the church is not in some way its trustee, | feel that the chancellor will regard the
clock as consecrated, like the rest of the building and churchyard - set aside for God in
perpetuity — making him reluctant to grant a faculty.

5. Heis likely to question the necessity for the transfer.

Given that the outcome of a faculty application to transfer the clock is uncertain, | wonder if
there is an alternative solution.

NALC's advice is that the Local Government Act 1894 prevents the parish council providing funds

to maintain the clock on the basis that the clock is, in the words of the Act, ‘property relating to
affairs of the church or held for an ecclesiastical charity’.

This appears to overlook the fact that, although the clock is installed in the church, it is quite
unconnected to the affairs of the church.

It was installed as a memorial to those who died in the world wars, and it tells the time to those
outside the church.

It plays no part in the mission, ministry, worship, or other activities of the Church of England.

It is not held for ecclesiastical purposes or for the benefit of the PCC (the relevant ecclesiastical
charity in this case).


mailto:parishclerk@wickhambrook.org.uk

Therefore, | do not consider the clock to come within the words | have quoted above.

Section 2 Parish Councils Act 1957 give the parish council specific power to fund maintenance of
public clocks in the parish and section 137 Local Government Act 1972 gives parish councils a
more general power to incur expenditure, provided it is not subject to some contrary statutory
provision.

For the reasons | have stated, the 1894 Act is not in this case a contrary provision.

Other diocesan registrars and legal advisers within the Church of England share my views about
the application of the 1894 Act to churches and churchyards, and have expressed their
reservations about NALC guidance for local authorities on this point .

| believe the parish council already has power to incur expenditure on the clock.
Transferring ownership to it (if a faculty can be obtained, which is in doubt) is unnecessary.
Further, if the council uses its power to assume responsibility for the clock, it will not be
necessary for the church to make annual requests for a grant.

| hope you will discuss the above with council before anyone incurs the trouble and expense of a
faculty application with an uncertain outcome.

James Hall

Solicitor | Ecclesiastical Team | registrar of the diocese of St Edmundsbury and Ipswich
For and on behalf of Birketts LLP | birketts.co.uk

Direct: +44(0)1473 406270 | Ext: 1270

Office address:
Providence House, 141-145 Princes Street, Ipswich, IP1 1QJ | +44 (0)1473 232300

Your personal information is important to us, our privacy policy explains how we safeguard and
manage your data. Please take time to read the policy click here.

Adding value: subscribe to our mailing lists for insights, industry information and event invitations
www.birketts.co.uk/reqister

All services are carried out on Birketts LLP Terms of Business unless otherwise agreed in writing.
Details of our Professional Indemnity Insurance can be found here.

Cybercrime Alert: Bank Details

Please be aware there is a significant risk posed by cyber fraud, specifically affecting email accounts
and bank account details. Birketts LLP bank details WILL NEVER change during the course of a
transaction and we will NEVER change our bank account details via email. If you are in any doubt,
please do not send funds to us electronically without speaking to a member of our team first to verify
our account details. Birketts LLP will not accept liability for any payments into an incorrect account.

Registered Office: Providence House, 141-145 Princes Street, Ipswich, IP1 1QJ.
Birketts is a Limited Liability Partnership registered in England under no. OC317545. A list of


http://www.birketts.co.uk/
https://www.birketts.co.uk/site-information/privacy-policy
https://www.birketts.co.uk/register
https://www.birketts.co.uk/policy/terms-of-business/
https://www.birketts.co.uk/about-us/compliance/professional-indemnity-insurance

members is open to inspection at our offices.

Authorised and regulated by the Solicitors Regulation Authority, number 441849. Certified to ISO
27001 certificate number IS700564, 1ISO 9001 certificate number FS731706, ISO 22301 certificate
BCMS770309 and ISO 14001 certificate number EMS731704.

CONFIDENTIALITY: This e-mail and any attachments are confidential and may also be privileged. If you are not the named
recipient, please notify the sender immediately and do not disclose the contents to another person, use it for any purpose, or store
or copy the information in any medium. Although this e-mail and any attachments are believed to be free from any virus or other
defect which might affect any system into which they are opened or received, it is the responsibility of the recipient to check that
they are virus free and that they will in no way affect systems and data. No responsibility is accepted by Birketts LLP for any loss or
damage arising in any way from their receipt, opening or use.
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Appendix B

Reply from the SALC team

Further to our telephone conversation, as promised here is a link to the NALC Parliamentary
Briefing regarding the Levelling Up and Regeneration Bill - go to page 9.

We try to keep our eye on progress and hope that the calls for changes mentioned are carried through.

As a record of our conversation, as you have your own legal advisors it will be for the council to decide
the merits of progressing depending on the advice they provide and your next course of action.

User

Hilary Workman Fri Aug 11 2023
Memorial Clock on Church

Following SALC and NALC advice we started the process of adopting the memorial clock as a
parish asset, which the pcc were amenable to (and asked us to effect). We got a draft agreement
drawn up by solicitors (Excello Law) attached, and copied it over to the pcc. As a precaution, |
asked them if they would require a faculty for maintenance or other works to be carried out on
the clock. As a result, it was referred to their solicitors, Birketts, and | have attached their
response.

It does not seem to make much sense, arguing both sides to the middle.

Please could you advise the best advice going forward. There doesn't seem much point in applying
for a faculty if it's not going to be granted and they aren't willing to transfer it as an asset even
when they acknowledge that it was not ecleisiastical.

Should we go back to asking the pcc to apply for a grant for assistance with maintenance of the
clock? All we want to do is to get it going and keep it going, and just seem to be stymied by
apparently not having the power to do so.

Responses

Sally Longmate Mon Aug 14 2023 16:18:54 GMT+0100 (British Summer Time)

Your enquiry has been answered - please log onto the SALC Portal to access using the link below.

If you are having difficulty viewing our response - watch this video.

MEMBER PORTAL

Suffolk Association of Local Councils

Attachments

This enquiry currently has no attachments.

Related Enquiries

e EN2452: Memorial Clock on Church Tower

{ % Create a follow-up enauirv l

1of1

15/08/2023, 09:18
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PARLIAMENTARY BRIEFING | LEVELLING UP AND REGENERATION
BILL - BARONESS SCOTT OF NEEDHAM MARKET AMENDMENTS AT
LORDS COMMITTEE STAGE

Introduction

The National Association of Local Councils (NALC) is the national membership body that
works with the 43 county associations of local councils to represent and support
England’s 10,000 local (parish and town) councils.

Local councils and their 100,000 councillors are the first tier of local government, closest
to the people, and play an essential part in delivering hyper local services, building strong
communities, and strengthening social fabric.

Local councils cover two thirds of England and a third of the population and invest over
£2 billion per year to improve and strengthen communities.

This briefing sets out the amendments tabled by NALC’s president, Baroness Scott of
Needham Market at Committee Stage and provides further supporting information.

Overview and scrutiny of County Combined Authorities

Schedule 1, page 255, line 25
At end insert:

“(j) for the appointment of a representative from parish councils within the CCA area to
the membership of an overview and scrutiny committee.”

Supporting information

This amendment would require the Secretary of State to make provision in regulations for
the appointment of a representative from parish councils in the CCA area to the
membership of an overview and scrutiny committee.

The Bill does not go far enough to empower and involve communities in devolution.

Devolving powers to areas in England that want them must not be confined to
county/regional level/principal authorities and must also empower and involve local
leaders at community level such as parish councils.
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Parish councils must be seen as an important and valued part of a combined authority
area as they are local leaders who want to work in partnership to level up and improve
their areas.

The experience of previous and current rounds of negotiations about local government
reorganisation and devolution has highlighted an absence of involvement by parish
councils or the relevant county association of local councils acting on their behalf,
including involvement in scrutiny arrangements.

This amendment will enhance and strengthen the overview and scrutiny of Combined
County Authorities by creating a mechanism for the appointment of a representative of
parish councils from within the CCA area to the membership of the overview and scrutiny
committee.

Infrastructure levy receipts to parish councils

Schedule 11, page 354, line 26
At end insert:

(10) IL regulations must include a parish council in the provision for the persons to whom
IL must be passed in discharge of a duty under subsection (1).

(1) In accordance with subsection (10), IL regulations must include provision:

(a) for a parish council to receive 25% of receipts;

(b) for a parish council with a made neighbourhood development plan to receive 35%
of receipts; and

(c) that notwithstanding the requirement in subsection (2), a parish council may use
money passed to a parish council in discharge of a duty under subsection (1) to
fund anything else not described by paragraphs (a) or (b) of subsection (2).”

Supporting information

This amendment will require a parish council to be a specified recipient of the
neighbourhood share of the Infrastructure Levy, for that share to be 25% or 35% for a
parish council with a made neighbourhood development plan, and for a parish council to
have full flexibility over how receipts are spent.

The introduction of the new Infrastructure Levy (IL) to replace the Community
Infrastructure Levy (CIL) is welcome and importantly this will be mandatory.

CIL is not compulsory which means not all communities benefit financially from
development where their parish council receives a 15% neighbourhood share or 25% in the
case of parish councils with a made neighbourhood development plan.
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The higher CIL amount provides an additional incentive to undertake a neighbourhood
development plan and extra investment in infrastructure or anything else concerned with
addressing demands of the development.

It is right the government intends to build on CIL for the new IL with a parish council
being the body who will receive the neighbourhood share, this is consistent with the
government’s approach to devolution to local leaders with local accountability.

However, parish councils are not explicitly named in the bill as a person to whom IL
receipts can be passed.

It has also been reported that the neighbourhood share of IL could be 25%, however this
does not provide an uplift or added incentive for communities to prepare a
neighbourhood plan.

As democratically accountable local leaders, parish councils should have full flexibility in
how the neighbourhood share is used as they are often at the front line of dealing with the
impact of development on residents, businesses, services and facilities.

Local authority meetings (sponsor of Baroness Mclntosh of Pickering amendment)

After Clause 70
Insert the following new clause:
“Local authorities to be allowed to meet virtually

(1 A reference in any enactment to a meeting of a local authority is not limited to a
meeting of persons all of whom, or any of whom, are present in the same place and any
reference to a “place” where a meeting is held, or to be held, includes reference to more
than one place including electronic, digital or virtual locations such as internet locations,
web addresses or conference call telephone numbers.

(2) For the purposes of any such enactment, a member of a local authority (a “member in
remote attendance”) attends the meeting at any time if all of the conditions in subsection
(3) are satisfied.

(3) Those conditions are that the member in remote attendance is able at that time—

(a) to hear, and where practicable see, and be heard and, where practicable, seen by the
other members in attendance,

(b) to hear, and where practicable see, and be heard and, where practicable, seen by any
members of the public entitled to attend the meeting in order to exercise a right to speak
at the meeting, and
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(c) to be heard and, where practicable, seen by any other members of the public
attending the meeting.

(4) In this section any reference to a member, or a member of the public, attending a
meeting includes that person attending by remote access.

(5) The provision made in this section applies notwithstanding any prohibition or other
restriction contained in the standing orders or any other rules of the authority governing
the meeting and any such prohibition or restriction has no effect.

(6)A local authority may make other standing orders and any other rules of the authority
governing the meeting about remote attendance at meetings of that authority, which may
include provision for—

(a) voting,
(b) member and public access to documents, and

(c) remote access of public and press to a local authority meeting to enable them to
attend or participate in that meeting by electronic means, including by telephone
conference, video conference, live webcasts, and live interactive streaming.”

Supporting information

This new clause would enable local authorities to meet virtually. It is based on regulation 5
of the Local Authorities and Police and Crime Panels (Coronavirus) (Flexibility of Local
Authority and Police and Crime Panel Meetings) (England and Wales) Regulations 2020,
made under section 78 of the Coronavirus Act 2020.

This new clause would strengthen local democracy by giving councils the flexibility to
hold online and hybrid council meetings.

The ability to meet virtually was paramount during the Covid-19 pandemic to allowing
councillors and the public to attend council meetings, with local democracy benefitting
from:

¢ Increased attendances at remote meetings by both councillors, the public and MPs

e Significant cost savings for some councils arising from less travel to meetings

¢ The environmental benefits of less travel, particularly in the large county councils

e A better work/life balance for councillors

e Improved equality of access to meetings for all and opening up opportunities for
more people to stand for election as councillors

e More transparency and openness for the public to see council meetings
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The government has argued that a permanent provision would require a change to
primary legislation and there is not sufficient Parliamentary time to enable this to happen.

The Association of Democratic Services Officers (ADSO) and Lawyers in Local
Government (LLG) made an application to the High Court (supported by the Government,
the Local Government Association (LGA) and the National Association of Local Councils
(NALQ)) that existing legislation allowed for that permanent provision. The High Court
disagreed, saying that it was for Parliament to change the law.

A call for evidence by the government on remote council meetings closed in June 2021
and they are yet to publish the results or take any steps to address this issue.

Councils need the flexibility to meet in this way to be reinstated so that they can continue
to work in the most accessible and resilient way possible, especially in times of emergency
including adverse weather such as storms and flooding.

Amendments put forward during the Commons stages of the Bill to address this issue
were not supported by the government or voted upon.

Mumsnet are calling for the return of virtual meetings through their Keep Council
Meetings Accessible campaign and a Change.org petition has secured over 11,000
signatures.

Ethical standards in local government

After Clause 70
Insert the following new clause:
“Councillor conduct: suspension of a parish councillor

(1) The monitoring officer of a local authority in England may suspend a parish councillor
where that monitoring officer has determined through an investigation that the parish
councillor has breached the parish council’s code of conduct.

(2) In section (1) a “local authority” is defined as being a:

(a) district council;

(b) unitary council;

(c) London borough council;

(d) metropolitan borough council.”
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Supporting information

This new clause would introduce a new sanction of suspension to the ethical standards
regime which applies to parish councils in England.

Most parish councils are well run, with clerks and council staff working as a team with
councillors to deliver their ambitions for the community. And the vast majority of
England’s 100,000 parish councillors maintain high standards of conduct.

But all too often the negative impact of poor and disruptive behaviour - by councillors,
clerks, and residents - can overshadow the many whose tireless efforts play such a vital
role in our civic life and local communities.

A significant minority of councillors engage in unacceptable behaviour, such as
harassment and bullying including racist, sexist, and ableist abuse. This kind of activity
would be grounds for suspension or dismissal in an employment setting, which is why
stronger sanctions than currently exist should introduced for councillors.

Every local authority is required to adopt a code of conduct for local authority members
which must conform to the seven ‘Nolan’ principles of standards in public life and also
have provisions about conflicts of interests, with elected members required to register
and disclose pecuniary and non-pecuniary interests.

Local authorities are required to put in place arrangements to investigate and decide on
allegations of breaching the code, including handling and investigating complaints at
parish council level.

The Committee on Standards in Public Life’s Review published a review of Local
Government Ethical Standards in 2019 stating: the current sanctions available to local
authorities are insufficient; the current lack of robust sanctions damages public
confidence in the standards system and leaves local authorities with no means of
enforcing lower level sanctions, nor of addressing serious or repeated misconduct; and
that local authorities should therefore be given the power to suspend councillors without
allowances for up to six months.

In its response to the report the government stated that it did not agree with Committee’s
recommendation.

A UK Parliament petition to legislate to enable councillors to be disqualified or suspended
for poor conduct has received nearly 12,000 signatures.
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Dependent carer’s allowance

After Clause 70
Insert the following new clause:
“Dependents carers allowance for parish councillors

(1) The Local Authorities (Members Allowances) (England) Regulations 2003 are
amended as follows.

(2) In regulation 3 (application of these Regulations), after paragraph (1) (j), insert-
“(k) a parish council”

Supporting information

This new clause would add parish councils to the list of local authorities in England which
may have a scheme to provide for the payment to members of that authority. The
allowance would be in respect of such expenses of arranging for the care of their children
or dependants as are necessarily incurred in the performance of their duties such as
attending meetings.

There are around 100,000 parish councillors in England - four times as many councillors
than in principal councils - all volunteering their time (over 14 million hours a year) and
taking up civic office to make decisions about improving their area.

The decisions they make affect the quality of life and well-being of our citizens in
countless ways, given local councils are responsible for a growing range of
responsibilities, assets and services.

There is an indisputable moral case for improving diversity in local government, and just
as important is the case of effectiveness because a lack of diversity undermines effective
representation and good governance.

NALC’s Census Survey of Councillors shows 40% of parish councillors are women, three
times the number than in 1966, however, one of the many barriers to getting more
women, mums and those with caring responsibilities involved in parish councils is the lack
of help with childcare costs.

Unlike every other councillor in England and Wales, parish councillors are specifically
excluded from being able to access help with childcare costs to attend meetings and
perform their duties.
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In Autumn 2019, Weymouth Town Council made a proposal to the government under the
Sustainable Communities Act to extend the dependent carer’s allowances to parish
councillors. They are still waiting for a response from the government, despite the Act’s
rules stating they should receive a decision by the secretary of state within six months.

This amendment will help level up local democracy, improve local authority governance
and increase diversity by making it easier for women and those with caring responsibilities
to stand and serve as parish councillors.

Neighbourhood governance

After Clause 70

Insert the following new clause:

Neighbourhood governance

“Review of neighbourhood governance in England

(1) The Secretary of State must undertake a review of neighbourhood governance in
England.

(2) The review must include-

(a) how to make it easier for local people and community groups to come together, set
local priorities and shape the future of their neighbourhoods;

(b) the role and functions of parish councils in England;

(c) how to make parish councils in England quicker and easier to establish.

(3) The review must commence within one month of the day on which this Act is passed
and be completed within six months.

(4) The Secretary of State must provide a report to Parliament on the review within one
month of the completion of the review.”

Supporting information

This amendment would require the Secretary of State to undertake a review of
neighbourhood governance in England and sets out a timescale for its commencement,
completion and reporting to Parliament.

Empowering communities is the key to levelling up and improving local public services,
and that includes unlocking the potential of parish councils.
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The Levelling Up the United Kingdom white paper published in January 2022 included a
commitment by the government to launch a review of neighbourhood governance in
England.

The review would look at how to make it easier for local people and community groups to
come together, set local priorities and shape the future of their neighbourhoods. The
review will also look at the role and functions of parish councils in England and how to
make them quicker and easier to establish.

Importantly, the review provides the opportunity to strengthen the first tier of local
government and ensure their 100,000 councillors have the necessary funding, powers,
relationships, and support to provide high-quality local facilities and services and improve
people's sense of belonging and community.

The government is yet to publish further details or timescale for taking this white paper
commitment forward, and the bill makes no provision for legislation to support its
outcomes.

Grant funding to parish councils

After Clause 70
Insert the following new clause:

“Power to pay grant to parish councils
(1) The Local Government Act 2003 is amended as follows.

(2) In section 33 (expenditure grant: interpretation), in subsection (1) after paragraph (m)
insert—

3

“(n) a parish council.
Supporting information

This new Clause would add parish councils to the list of local authorities in England a
Minister of the Crown may pay a grant to towards expenditure incurred or to be incurred
by it.

Neither the Levelling Up the United Kingdom white paper or the Bill include funding to
England’s 10,000 parish councils as local leaders to help them level up their areas or
improve and build their capacity and capability.
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Parish council services and activities are almost entirely funded by their small share of
council tax (precept), which is just 1.8% of overall council tax. And unlike principal
councils, parish councils do not receive revenue support grant or a share of business rates.

Parish precepts in 2022/23 total £655,138 million, 1.8% of overall council tax, and the
average Band D precept charged by parish councils is £74.94. The average Band D
council tax set by principal councils is £1,966.

During the pandemic many parish councils faced significant financial pressures due to
additional costs, but in particular, lost income. Government funding to support local
government during the pandemic was not passed on from principal councils to local
councils and the government stated they could not fund local councils directly as they
had no powers to do so.

Despite the growing role of parish councils in responding to the social, economic, and
environmental needs of communities, they are not eligible to apply in their own right for
government growth funds such as the Community Renewal Fund, Levelling Up Fund,
Towns Fund, or UK Shared Prosperity Fund (UKSPF). They are also excluded from the
Community Ownership Fund.

Using the UKSPF as an example, it is disappointing parish councils especially larger
councils can’t apply directly to government given some are almost the size of small
district councils; and guidance doesn’t explicitly require principal councils to ensure local
councils have access to funds or are involved in local partnerships.

It is not sustainable for parish councils, especially larger councils, to play their part in
levelling up their areas and expanding their range of local services, facilities and activities
by increasing the tax burden on local residents.

Examples of where the government would want the full flexibility to be able to pay a
grant to a parish council/s include support for the development of neighbourhood plans
and neighbourhood priority statements, a Net Zero trailblazer neighbourhood plan
community led by a parish council, in national emergencies, or the delivery of another
policy priority.

This amendment would level up the list of local authorities in England a Minister of the
Crown may pay a grant to towards expenditure incurred or to be incurred by it, through
the inclusion of parish councils. As such it would provide ministers with the additional
power and flexibility, not a requirement, to be able to provide grant funding to a parish
council/s.
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Financial assistance to places of worship

After Clause 70

Insert the following new clause:

“Financial assistance to church or other religious bodies

In the Local Government Act 1894, omit sections 6 (transfer of certain powers of vestry
and other authorities to parish councils) and 8 (additional powers of parish council).”

Supporting information

This new Clause would clarify the powers of parish councils to provide financial assistance
to church or other religious bodies’ buildings. The legal power of parish councils to fund
repairs to local churches is a grey area in the law, with two statutory provisions pointing in
opposite directions.

Section 8 of the Local Government Act 1894 provides that parish councils cannot give
funding to ecclesiastical charities. And Section 137 (3) of the Local Government Act 1972
allows parish councils to give funding to charitable bodies.

Awareness that the law is unclear can discourage parish councils from providing funding
for churches, in case they attract a legal challenge.

Advice from the National Association of Local Councils sets out that there is an accepted
legal principle, applied by the courts, which is that in interpreting what an Act of
Parliament means, a specific provision overrides one of a general nature.

Sections 137 and 138B of the 1972 Act and section 1 of the 2011 Act constitute general
provisions and do not override the specific prohibitions in section 8 of the 1894 Act.

Section 137 expressly provides that expenditure cannot be incurred purposes which are
subject to a statutory prohibition, restriction or limitation.

Section 2 of the 2011 Act confirms that the general power of competence does not allow
an eligible parish council to get round any statutory prohibition, restriction and limitation
which existed before the general power was introduced.

Section 214(6) of the 1972 Act which permits a council as a burial authority to contribute
to the expenses of anyone else providing a cemetery, appears to overlap with the specific
provision in section 8 of the 1894 Act which prevents a council from contributing to the
affairs of the church and, in NALC’s view, the specific provision would prevail.
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Section 215 of the 1972 Act is a specific provision in respect of the responsibilities of a
council (whether or not a burial authority) to maintain a closed churchyard which, in
NALC’s opinion, thus overrides the prohibitions in sections 6 and 8 of the 1894 Act.

The 2017 Taylor Review confirmed that there is considerable confusion as to whether the
1972 Act supersedes the Local Government Act 1894, and that the 1894 Act is still
perceived as a barrier, preventing investment in church buildings by local authorities. It
goes on to say clarification on this point should be given such as by repealing section 8 of
the 1894 Act.

There is no current case law to resolve the question of whether or not the 1894 Act
restrictions override the provisions in later Acts of Parliament and ultimately it would be
for the courts to determine the extent of any prohibition from the 1894 Act. Any court
action is likely to be expensive and time consuming which is why Parliament should clarify
the point with a specific provision in legislation.

This amendment would repeal section 8 of the 1894 Act and in doing to remove the
barrier to a parish council, should it wish to do so, providing financial assistance to a
church or other religious body building/s.

General Power of Competence

After Clause 70

Insert the following new clause:

“General power of competence: parish councils

(1) The Localism Act 2011 is amended as follows.
(2) In section 8 (interpretation of Chapter)—

(a) in subsection (1)(f), for “an eligible” substitute “a”;
(b) omit subsection (2).”

Supporting information

This amendment would include all parish councils in the definition of a local authority
which has a power of general competence and remove the eligibility conditions
prescribed by the Secretary of State by order for the purposes of section 8 of the
Localism Act 2011.
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Communities need both power and influence to tackle the issues that matter most to local
people and to allow them to shape the delivery of public services in their area and deliver
the community they want to be part of.

The Bill provides for the new model of CCAs to have a general power of competence,
aligning them with constituent principal councils which already have this power through
the Localism Act 2011.

However, parish councils are currently out of alignment with the rest of local government
as the general power of competence - intended to be a ‘power of first resort’ and to
encourage innovation - is restricted to principal councils and only some parish councils
who meet certain tests imposed nationally by the government.

Research by the National Association of Local Councils conducted with its network of 43
county associations, suggests around 70% of parish councils are unable to make use of
the general power of competence as they are not eligible to do so.

While it may be the case that other discretionary powers could be used by parish councils
instead of the general power of competence, they are spread across multiple pieces of
legislation, many of which date back to the 1900s and were designed to meet the
demands of different historical contexts.

And the absence of a general power of competence for parish councils is a barrier to
being able to innovate and respond to local needs and priorities, examples include: taking
action on the climate emergency by generating or selling electricity, providing EV
charging points on council premises including car parks and selling electricity back to the
national grid; taking on responsibility for provision of youth services; the limit on
discretionary spending imposed on parish councils by Section 137 of the Local
Government Act 1972; and the ability to provide funding to an individual.

For more information and to arrange a meeting to discuss the bill or amendments:

Justin Griggs, head of policy and communications
M: 07894 937885 E: justin.griggs@nalc.gov.uk or policycomms@nalc.gov.uk

© NALC 2023
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Hilary,
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“However, | find it difficult to give you advice to ignore NALC’s concern that the prohibition in
section 8 of the 1894 Act can be ignored” | should have said “However, | find it difficult to give you
advice to ignore NALC’s concern that the prohibition in section 8 of the 1894 Act cannot be
ignored”
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13 FEBRUARY 2023

PARLIAMENTARY BRIEFING | LEVELLING UP AND REGENERATION
BILL - BARONESS SCOTT OF NEEDHAM MARKET AMENDMENTS AT
LORDS COMMITTEE STAGE

Introduction

The National Association of Local Councils (NALC) is the national membership body that
works with the 43 county associations of local councils to represent and support
England’s 10,000 local (parish and town) councils.

Local councils and their 100,000 councillors are the first tier of local government, closest
to the people, and play an essential part in delivering hyper local services, building strong
communities, and strengthening social fabric.

Local councils cover two thirds of England and a third of the population and invest over
£2 billion per year to improve and strengthen communities.

This briefing sets out the amendments tabled by NALC’s president, Baroness Scott of
Needham Market at Committee Stage and provides further supporting information.

Overview and scrutiny of County Combined Authorities

Schedule 1, page 255, line 25
At end insert:

“(j) for the appointment of a representative from parish councils within the CCA area to
the membership of an overview and scrutiny committee.”

Supporting information

This amendment would require the Secretary of State to make provision in regulations for
the appointment of a representative from parish councils in the CCA area to the
membership of an overview and scrutiny committee.

The Bill does not go far enough to empower and involve communities in devolution.

Devolving powers to areas in England that want them must not be confined to
county/regional level/principal authorities and must also empower and involve local
leaders at community level such as parish councils.
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Parish councils must be seen as an important and valued part of a combined authority
area as they are local leaders who want to work in partnership to level up and improve
their areas.

The experience of previous and current rounds of negotiations about local government
reorganisation and devolution has highlighted an absence of involvement by parish
councils or the relevant county association of local councils acting on their behalf,
including involvement in scrutiny arrangements.

This amendment will enhance and strengthen the overview and scrutiny of Combined
County Authorities by creating a mechanism for the appointment of a representative of
parish councils from within the CCA area to the membership of the overview and scrutiny
committee.

Infrastructure levy receipts to parish councils

Schedule 11, page 354, line 26
At end insert:

(10) IL regulations must include a parish council in the provision for the persons to whom
IL must be passed in discharge of a duty under subsection (1).

(1) In accordance with subsection (10), IL regulations must include provision:

(a) for a parish council to receive 25% of receipts;

(b) for a parish council with a made neighbourhood development plan to receive 35%
of receipts; and

(c) that notwithstanding the requirement in subsection (2), a parish council may use
money passed to a parish council in discharge of a duty under subsection (1) to
fund anything else not described by paragraphs (a) or (b) of subsection (2).”

Supporting information

This amendment will require a parish council to be a specified recipient of the
neighbourhood share of the Infrastructure Levy, for that share to be 25% or 35% for a
parish council with a made neighbourhood development plan, and for a parish council to
have full flexibility over how receipts are spent.

The introduction of the new Infrastructure Levy (IL) to replace the Community
Infrastructure Levy (CIL) is welcome and importantly this will be mandatory.

CIL is not compulsory which means not all communities benefit financially from
development where their parish council receives a 15% neighbourhood share or 25% in the
case of parish councils with a made neighbourhood development plan.
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The higher CIL amount provides an additional incentive to undertake a neighbourhood
development plan and extra investment in infrastructure or anything else concerned with
addressing demands of the development.

It is right the government intends to build on CIL for the new IL with a parish council
being the body who will receive the neighbourhood share, this is consistent with the
government’s approach to devolution to local leaders with local accountability.

However, parish councils are not explicitly named in the bill as a person to whom IL
receipts can be passed.

It has also been reported that the neighbourhood share of IL could be 25%, however this
does not provide an uplift or added incentive for communities to prepare a
neighbourhood plan.

As democratically accountable local leaders, parish councils should have full flexibility in
how the neighbourhood share is used as they are often at the front line of dealing with the
impact of development on residents, businesses, services and facilities.

Local authority meetings (sponsor of Baroness Mclntosh of Pickering amendment)

After Clause 70
Insert the following new clause:
“Local authorities to be allowed to meet virtually

(1 A reference in any enactment to a meeting of a local authority is not limited to a
meeting of persons all of whom, or any of whom, are present in the same place and any
reference to a “place” where a meeting is held, or to be held, includes reference to more
than one place including electronic, digital or virtual locations such as internet locations,
web addresses or conference call telephone numbers.

(2) For the purposes of any such enactment, a member of a local authority (a “member in
remote attendance”) attends the meeting at any time if all of the conditions in subsection
(3) are satisfied.

(3) Those conditions are that the member in remote attendance is able at that time—

(a) to hear, and where practicable see, and be heard and, where practicable, seen by the
other members in attendance,

(b) to hear, and where practicable see, and be heard and, where practicable, seen by any
members of the public entitled to attend the meeting in order to exercise a right to speak
at the meeting, and
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(c) to be heard and, where practicable, seen by any other members of the public
attending the meeting.

(4) In this section any reference to a member, or a member of the public, attending a
meeting includes that person attending by remote access.

(5) The provision made in this section applies notwithstanding any prohibition or other
restriction contained in the standing orders or any other rules of the authority governing
the meeting and any such prohibition or restriction has no effect.

(6)A local authority may make other standing orders and any other rules of the authority
governing the meeting about remote attendance at meetings of that authority, which may
include provision for—

(a) voting,
(b) member and public access to documents, and

(c) remote access of public and press to a local authority meeting to enable them to
attend or participate in that meeting by electronic means, including by telephone
conference, video conference, live webcasts, and live interactive streaming.”

Supporting information

This new clause would enable local authorities to meet virtually. It is based on regulation 5
of the Local Authorities and Police and Crime Panels (Coronavirus) (Flexibility of Local
Authority and Police and Crime Panel Meetings) (England and Wales) Regulations 2020,
made under section 78 of the Coronavirus Act 2020.

This new clause would strengthen local democracy by giving councils the flexibility to
hold online and hybrid council meetings.

The ability to meet virtually was paramount during the Covid-19 pandemic to allowing
councillors and the public to attend council meetings, with local democracy benefitting
from:

¢ Increased attendances at remote meetings by both councillors, the public and MPs

e Significant cost savings for some councils arising from less travel to meetings

¢ The environmental benefits of less travel, particularly in the large county councils

e A better work/life balance for councillors

e Improved equality of access to meetings for all and opening up opportunities for
more people to stand for election as councillors

e More transparency and openness for the public to see council meetings
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The government has argued that a permanent provision would require a change to
primary legislation and there is not sufficient Parliamentary time to enable this to happen.

The Association of Democratic Services Officers (ADSO) and Lawyers in Local
Government (LLG) made an application to the High Court (supported by the Government,
the Local Government Association (LGA) and the National Association of Local Councils
(NALQ)) that existing legislation allowed for that permanent provision. The High Court
disagreed, saying that it was for Parliament to change the law.

A call for evidence by the government on remote council meetings closed in June 2021
and they are yet to publish the results or take any steps to address this issue.

Councils need the flexibility to meet in this way to be reinstated so that they can continue
to work in the most accessible and resilient way possible, especially in times of emergency
including adverse weather such as storms and flooding.

Amendments put forward during the Commons stages of the Bill to address this issue
were not supported by the government or voted upon.

Mumsnet are calling for the return of virtual meetings through their Keep Council
Meetings Accessible campaign and a Change.org petition has secured over 11,000
signatures.

Ethical standards in local government

After Clause 70
Insert the following new clause:
“Councillor conduct: suspension of a parish councillor

(1) The monitoring officer of a local authority in England may suspend a parish councillor
where that monitoring officer has determined through an investigation that the parish
councillor has breached the parish council’s code of conduct.

(2) In section (1) a “local authority” is defined as being a:

(a) district council;

(b) unitary council;

(c) London borough council;

(d) metropolitan borough council.”
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Supporting information

This new clause would introduce a new sanction of suspension to the ethical standards
regime which applies to parish councils in England.

Most parish councils are well run, with clerks and council staff working as a team with
councillors to deliver their ambitions for the community. And the vast majority of
England’s 100,000 parish councillors maintain high standards of conduct.

But all too often the negative impact of poor and disruptive behaviour - by councillors,
clerks, and residents - can overshadow the many whose tireless efforts play such a vital
role in our civic life and local communities.

A significant minority of councillors engage in unacceptable behaviour, such as
harassment and bullying including racist, sexist, and ableist abuse. This kind of activity
would be grounds for suspension or dismissal in an employment setting, which is why
stronger sanctions than currently exist should introduced for councillors.

Every local authority is required to adopt a code of conduct for local authority members
which must conform to the seven ‘Nolan’ principles of standards in public life and also
have provisions about conflicts of interests, with elected members required to register
and disclose pecuniary and non-pecuniary interests.

Local authorities are required to put in place arrangements to investigate and decide on
allegations of breaching the code, including handling and investigating complaints at
parish council level.

The Committee on Standards in Public Life’s Review published a review of Local
Government Ethical Standards in 2019 stating: the current sanctions available to local
authorities are insufficient; the current lack of robust sanctions damages public
confidence in the standards system and leaves local authorities with no means of
enforcing lower level sanctions, nor of addressing serious or repeated misconduct; and
that local authorities should therefore be given the power to suspend councillors without
allowances for up to six months.

In its response to the report the government stated that it did not agree with Committee’s
recommendation.

A UK Parliament petition to legislate to enable councillors to be disqualified or suspended
for poor conduct has received nearly 12,000 signatures.
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Dependent carer’s allowance

After Clause 70
Insert the following new clause:
“Dependents carers allowance for parish councillors

(1) The Local Authorities (Members Allowances) (England) Regulations 2003 are
amended as follows.

(2) In regulation 3 (application of these Regulations), after paragraph (1) (j), insert-
“(k) a parish council”

Supporting information

This new clause would add parish councils to the list of local authorities in England which
may have a scheme to provide for the payment to members of that authority. The
allowance would be in respect of such expenses of arranging for the care of their children
or dependants as are necessarily incurred in the performance of their duties such as
attending meetings.

There are around 100,000 parish councillors in England - four times as many councillors
than in principal councils - all volunteering their time (over 14 million hours a year) and
taking up civic office to make decisions about improving their area.

The decisions they make affect the quality of life and well-being of our citizens in
countless ways, given local councils are responsible for a growing range of
responsibilities, assets and services.

There is an indisputable moral case for improving diversity in local government, and just
as important is the case of effectiveness because a lack of diversity undermines effective
representation and good governance.

NALC’s Census Survey of Councillors shows 40% of parish councillors are women, three
times the number than in 1966, however, one of the many barriers to getting more
women, mums and those with caring responsibilities involved in parish councils is the lack
of help with childcare costs.

Unlike every other councillor in England and Wales, parish councillors are specifically
excluded from being able to access help with childcare costs to attend meetings and
perform their duties.
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In Autumn 2019, Weymouth Town Council made a proposal to the government under the
Sustainable Communities Act to extend the dependent carer’s allowances to parish
councillors. They are still waiting for a response from the government, despite the Act’s
rules stating they should receive a decision by the secretary of state within six months.

This amendment will help level up local democracy, improve local authority governance
and increase diversity by making it easier for women and those with caring responsibilities
to stand and serve as parish councillors.

Neighbourhood governance

After Clause 70

Insert the following new clause:

Neighbourhood governance

“Review of neighbourhood governance in England

(1) The Secretary of State must undertake a review of neighbourhood governance in
England.

(2) The review must include-

(a) how to make it easier for local people and community groups to come together, set
local priorities and shape the future of their neighbourhoods;

(b) the role and functions of parish councils in England;

(c) how to make parish councils in England quicker and easier to establish.

(3) The review must commence within one month of the day on which this Act is passed
and be completed within six months.

(4) The Secretary of State must provide a report to Parliament on the review within one
month of the completion of the review.”

Supporting information

This amendment would require the Secretary of State to undertake a review of
neighbourhood governance in England and sets out a timescale for its commencement,
completion and reporting to Parliament.

Empowering communities is the key to levelling up and improving local public services,
and that includes unlocking the potential of parish councils.
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The Levelling Up the United Kingdom white paper published in January 2022 included a
commitment by the government to launch a review of neighbourhood governance in
England.

The review would look at how to make it easier for local people and community groups to
come together, set local priorities and shape the future of their neighbourhoods. The
review will also look at the role and functions of parish councils in England and how to
make them quicker and easier to establish.

Importantly, the review provides the opportunity to strengthen the first tier of local
government and ensure their 100,000 councillors have the necessary funding, powers,
relationships, and support to provide high-quality local facilities and services and improve
people's sense of belonging and community.

The government is yet to publish further details or timescale for taking this white paper
commitment forward, and the bill makes no provision for legislation to support its
outcomes.

Grant funding to parish councils

After Clause 70
Insert the following new clause:

“Power to pay grant to parish councils
(1) The Local Government Act 2003 is amended as follows.

(2) In section 33 (expenditure grant: interpretation), in subsection (1) after paragraph (m)
insert—

3

“(n) a parish council.
Supporting information

This new Clause would add parish councils to the list of local authorities in England a
Minister of the Crown may pay a grant to towards expenditure incurred or to be incurred
by it.

Neither the Levelling Up the United Kingdom white paper or the Bill include funding to
England’s 10,000 parish councils as local leaders to help them level up their areas or
improve and build their capacity and capability.
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Parish council services and activities are almost entirely funded by their small share of
council tax (precept), which is just 1.8% of overall council tax. And unlike principal
councils, parish councils do not receive revenue support grant or a share of business rates.

Parish precepts in 2022/23 total £655,138 million, 1.8% of overall council tax, and the
average Band D precept charged by parish councils is £74.94. The average Band D
council tax set by principal councils is £1,966.

During the pandemic many parish councils faced significant financial pressures due to
additional costs, but in particular, lost income. Government funding to support local
government during the pandemic was not passed on from principal councils to local
councils and the government stated they could not fund local councils directly as they
had no powers to do so.

Despite the growing role of parish councils in responding to the social, economic, and
environmental needs of communities, they are not eligible to apply in their own right for
government growth funds such as the Community Renewal Fund, Levelling Up Fund,
Towns Fund, or UK Shared Prosperity Fund (UKSPF). They are also excluded from the
Community Ownership Fund.

Using the UKSPF as an example, it is disappointing parish councils especially larger
councils can’t apply directly to government given some are almost the size of small
district councils; and guidance doesn’t explicitly require principal councils to ensure local
councils have access to funds or are involved in local partnerships.

It is not sustainable for parish councils, especially larger councils, to play their part in
levelling up their areas and expanding their range of local services, facilities and activities
by increasing the tax burden on local residents.

Examples of where the government would want the full flexibility to be able to pay a
grant to a parish council/s include support for the development of neighbourhood plans
and neighbourhood priority statements, a Net Zero trailblazer neighbourhood plan
community led by a parish council, in national emergencies, or the delivery of another
policy priority.

This amendment would level up the list of local authorities in England a Minister of the
Crown may pay a grant to towards expenditure incurred or to be incurred by it, through
the inclusion of parish councils. As such it would provide ministers with the additional
power and flexibility, not a requirement, to be able to provide grant funding to a parish
council/s.
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Financial assistance to places of worship

After Clause 70

Insert the following new clause:

“Financial assistance to church or other religious bodies

In the Local Government Act 1894, omit sections 6 (transfer of certain powers of vestry
and other authorities to parish councils) and 8 (additional powers of parish council).”

Supporting information

This new Clause would clarify the powers of parish councils to provide financial assistance
to church or other religious bodies’ buildings. The legal power of parish councils to fund
repairs to local churches is a grey area in the law, with two statutory provisions pointing in
opposite directions.

Section 8 of the Local Government Act 1894 provides that parish councils cannot give
funding to ecclesiastical charities. And Section 137 (3) of the Local Government Act 1972
allows parish councils to give funding to charitable bodies.

Awareness that the law is unclear can discourage parish councils from providing funding
for churches, in case they attract a legal challenge.

Advice from the National Association of Local Councils sets out that there is an accepted
legal principle, applied by the courts, which is that in interpreting what an Act of
Parliament means, a specific provision overrides one of a general nature.

Sections 137 and 138B of the 1972 Act and section 1 of the 2011 Act constitute general
provisions and do not override the specific prohibitions in section 8 of the 1894 Act.

Section 137 expressly provides that expenditure cannot be incurred purposes which are
subject to a statutory prohibition, restriction or limitation.

Section 2 of the 2011 Act confirms that the general power of competence does not allow
an eligible parish council to get round any statutory prohibition, restriction and limitation
which existed before the general power was introduced.

Section 214(6) of the 1972 Act which permits a council as a burial authority to contribute
to the expenses of anyone else providing a cemetery, appears to overlap with the specific
provision in section 8 of the 1894 Act which prevents a council from contributing to the
affairs of the church and, in NALC’s view, the specific provision would prevail.
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Section 215 of the 1972 Act is a specific provision in respect of the responsibilities of a
council (whether or not a burial authority) to maintain a closed churchyard which, in
NALC’s opinion, thus overrides the prohibitions in sections 6 and 8 of the 1894 Act.

The 2017 Taylor Review confirmed that there is considerable confusion as to whether the
1972 Act supersedes the Local Government Act 1894, and that the 1894 Act is still
perceived as a barrier, preventing investment in church buildings by local authorities. It
goes on to say clarification on this point should be given such as by repealing section 8 of
the 1894 Act.

There is no current case law to resolve the question of whether or not the 1894 Act
restrictions override the provisions in later Acts of Parliament and ultimately it would be
for the courts to determine the extent of any prohibition from the 1894 Act. Any court
action is likely to be expensive and time consuming which is why Parliament should clarify
the point with a specific provision in legislation.

This amendment would repeal section 8 of the 1894 Act and in doing to remove the
barrier to a parish council, should it wish to do so, providing financial assistance to a
church or other religious body building/s.

General Power of Competence

After Clause 70

Insert the following new clause:

“General power of competence: parish councils

(1) The Localism Act 2011 is amended as follows.
(2) In section 8 (interpretation of Chapter)—

(a) in subsection (1)(f), for “an eligible” substitute “a”;
(b) omit subsection (2).”

Supporting information

This amendment would include all parish councils in the definition of a local authority
which has a power of general competence and remove the eligibility conditions
prescribed by the Secretary of State by order for the purposes of section 8 of the
Localism Act 2011.
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Communities need both power and influence to tackle the issues that matter most to local
people and to allow them to shape the delivery of public services in their area and deliver
the community they want to be part of.

The Bill provides for the new model of CCAs to have a general power of competence,
aligning them with constituent principal councils which already have this power through
the Localism Act 2011.

However, parish councils are currently out of alignment with the rest of local government
as the general power of competence - intended to be a ‘power of first resort’ and to
encourage innovation - is restricted to principal councils and only some parish councils
who meet certain tests imposed nationally by the government.

Research by the National Association of Local Councils conducted with its network of 43
county associations, suggests around 70% of parish councils are unable to make use of
the general power of competence as they are not eligible to do so.

While it may be the case that other discretionary powers could be used by parish councils
instead of the general power of competence, they are spread across multiple pieces of
legislation, many of which date back to the 1900s and were designed to meet the
demands of different historical contexts.

And the absence of a general power of competence for parish councils is a barrier to
being able to innovate and respond to local needs and priorities, examples include: taking
action on the climate emergency by generating or selling electricity, providing EV
charging points on council premises including car parks and selling electricity back to the
national grid; taking on responsibility for provision of youth services; the limit on
discretionary spending imposed on parish councils by Section 137 of the Local
Government Act 1972; and the ability to provide funding to an individual.

For more information and to arrange a meeting to discuss the bill or amendments:

Justin Griggs, head of policy and communications
M: 07894 937885 E: justin.griggs@nalc.gov.uk or policycomms@nalc.gov.uk
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From: Jacqueline Cooper

Sent: Thursday, September 21, 2023 12:03 PM

To: Hilary Workman <parishclerk@wickhambrook.org.uk>
Subject: CLOCK

Dear Hilary,

You kindly sent me the advice from NALC dated 27 September 2022 and the later received link
from SALC to the NALC Parliamentary briefing. The link did not work but | have manged to access
it elsewhere and attach the NALC briefing .

| was in agreement with the NALC Sept 22 advice until | turned to my text book, Arnold-Baker on
Local Council Administration. In there it clearly states “ Public Clocks — A local council may provide
and light public clocks in its area, and , subject to the safequards mentioned in 20.2 above, it may
install them on or against any premises or in any convenient situation. It may, moreover, maintain
any public clock whether provided by it or some other person such as a parochial church council.
For these purposes it may combine with any other local council or parish meeting with like powers
or may contribute to their expenses or to those of any other person in providing lighting or
maintaining a public clock; it is therefore possible, for instance, for a local council to maintain or
help to maintain a church clock”.

It cites Parish Councils Act 1957 section 2 which you have referred to in your earlier
correspondence with me. ( | do have to tell you that the edition of this book in my possession is
from 2013. | did not renew it following the end of my own Parish Councillor role)

In my research | have found the attached article which discusses these problems. If you read this
article, I would agree with Michael Hall cited part way down the article.

The relevant section of the 1957 Act actually says, and it is still current law:

Section 2 — 1957 Act Power to provide public clocks

A parish council may provide, maintain and light such public clocks within the parish as they
consider necessary, and (subject to the provisions of section five of this Act) may cause them to be
installed on or against any premises or in any other place the situation of which may be
convenient.

Section 5 referred to states:

Provisions as to consents and access

(1)A parish council or parish meeting shall not have power by virtue of the foregoing provisions of
this Part of this Act to provide any seat, shelter, clock, lamp or lamp post, any other material or
apparatus, or any parking place—

(a)on any land or premises not forming part of a road, or in a position obstructing or interfering
with any existing access to any such land or premises, except with the consent of the owner and
the occupier of the land or premises; or

(b)in any road which is not a highway or in any public path, except with the consent of the owner
and the occupier of the land over which the road or path runs; or

(c)in any such situation or position as is described in the first column of the following Table, except
with the consent of the persons described in relation thereto in the second column of that Table.
TABLE



In any trunk road or any other road maintained by the Minister of Transport and Civil Aviation, or
on land abutting on any such road. The Minister.

In any road which is a highway (other than a trunk road or a road maintained as aforesaid or a
public path) or on land abutting on any such road. The county council.

In any road which is a highway belonging to and repairable by any railway, dock, harbour, canal,
inland navigation or passenger road transport undertakers and forming the approach to any
station, dock, wharf or depot of those undertakers.  The undertakers concerned.

On any bridge carrying a highway over any railway, dock, harbour, canal or inland navigation, or
on the approaches to any such bridge or under any bridge carrying a railway, canal or inland
navigation over a highway. The railway, dock, harbour, canal or inland navigation
undertakers concerned.

It would have been helpful for the consents section to list, say “ on any church — the consent of the
parochial church council” because then it would have been evident that this Act envisaged the
possibility of an item being on church land, but perhaps it was not mentioned because it would be
obvious that for something installed on church land the consent of the PCC or Diocese would have
been required.

However, | find it difficult to give you advice to ignore NALC’s concern that the prohibition in
section 8 of the 1894 Act can be ignored as NALC has, | am sure, more expertise on local
government law than | do, but it seems odd that an Act giving powers to a Parish Council in the
terms set out in section 2 in respect of the parish would not have made a specific exclusion for a
piece of property contained in most parishes, namely church and church land.

What NALC says about the 2011 Act though is powerful.

| had rather hoped that the Levelling Up Bill, going through Parliament would have resolved this
potential conflict by now, by accepting Baroness Scott’s amendments. Although | can see several
of Baroness Scott’s amendments were passed | have been unable to find any reference to her
proposed amendments about this issue. NALCS” own recent briefing, attached, does not mention
this issue. Could you contact NALC again to ask specifically if this issue was adopted? | know that

the Act has not yet passed, it AT 3P Stage today in fact, but if we at least knew that the
amendment had been voted for you would have a timescale of when it should become law and
the matter should cease to present the PC with a conundrum.

With regards to Birketts’ email to me, frankly, | found it contradictory. | have not responded as
yet. | suggest we contact NLAC again as mentioned above and then discuss again.

The time that | have spent on this matter has now exceeded the estimate | on which | based my
fee estimate, but | will keep my fees to the limit | gave. | will prepare my account today and send
that across.

Kind regards,

Jacqueline

Jacqueline Cooper
Consultant Solicitor
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